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COLUMBIA 

LAW REVIEW. 

Vol. XVII. MARCH, 1917. No. 3 

PRIZE CASES IN THE ENGLISH COURTS 
ARISING OUT OF THE PRESENT WAR.* 

It is axiomatic that "the chief function of a Court of Prize is 
to determine the question 'prize or no prize' ". 1 There are, how- 
ever, a number of other questions closely related to the main 
question of "prize or no prize", which must be dealt with by the 
Prize Court, if it is to adjudicate the rights of all parties who have 
an interest in or a claim against the property seized. One of these 
questions is the right to freight. It is the purpose of this article 
to discuss the cases in which the claim for freight has been 
involved, comparing the decisions of the British Courts during 
the present war with the precedents in both Great Britain and 
the United States. The subject of freight is not included in the 
provisions of the Declaration of London, and the law of freight 
in prize proceedings is to be deduced from the adjudicated prize 
cases. 2 

EXCLUSIVE JURISDICTION OF THE PRIZE COURTS. 

At the outset it should be noted that a capture jure belli vests 
the Prize Court of the captor's country with exclusive jurisdiction 
of the determination not only of the principal question of prize 

♦For previous articles by the same author dealing with other aspects 
of prize cases in the English courts arising out of the present war, see IS 
Columbia Law Rev., pp. 316, 567. — Ed. 

l Lord Parker, in The Roumanian [1916] A. C. 124, at p. 137, in the 
Privy Council. 

In the Russo-Japanese War the Japanese Prize Courts held that they 
did not have jurisdiction to entertain claims for freight. Cargo ex 
Ekaterinoslav (1905) 2 Russian and Japanese Prize Cases, 10; Cargo ex 
Mukden (1905) id. 19; Cargo ex Mukden (1905) id. 31; Cargo ex Man- 
churia (1905) id. 61. In the Russian Prize decisions of the same war, no 
claim for freight was raised. 



186 COLUMBIA LAW REVIEW. 

or no prize, but also of all subsidiary questions growing out of 
the capture. An exception to this general principle is found only 
where the capture has been made in breach of the neutrality of 
a neutral nation, a situation which was of frequent occurrence 
in the early years of the last century and has appeared in many 
of the decisions of the United States Supreme court, 3 or as in the 
recent case of The Appam* where the Court found that the use of 
a United States port as asylum for an unaccompanied prize, such 
use not being guaranteed by treaty, was a breach of our neutrality, 
giving the courts of the United States not only jurisdiction of the 
prize, but imposing upon them the obligation to restore the prize 
to her former owners. Subject to this exception the jurisdiction 
of the Prize Court of the captor's country is exclusive, not only 
of the courts of other countries, but also of all other courts in the 
captor's country. No more authoritative writer could be cited in 
this country than Mr. Justice Story, who says : 

"When once the prize Court has acquired jurisdiction over the 
principal cause, it will exert its authority over all the incidents. 
It will follow, as has been already observed, prize proceeds into 
the hands of agents or other persons holding them for the captors, 
or by any other title ; and in proper cases will decree the parties 
to pay over the proceeds, with interest, upon the same for the time 
they have been in their hands. It may also enforce its decrees 
against persons having the proceeds of prize in their hands, not- 
withstanding no stipulation, or an insufficient stipulation has been 
taken on a delivery on bail; for it may always proceed in rem 
where the res can be found, and is not confined to the remedy on 
the stipulation. * * * Nor is the Court functus officio after 
sentence pronounced ; for it may proceed to enforce all rights, and 
issue process therefor, so long as any thing remains to be done 
touching the subject matter. 

"The prize Court has also * * * exclusive authority as 
to the allowance of freight, damages, expenses, and costs, in all 
cases of captures. And though a mere maritime tort unconnected 
with capture jure belli may be cognizable by a Court of common 
law ; yet it is clearly established that all captures, jure belli, and 
all torts connected therewith, are exclusively cognizable in the 
prize court. 

"And the prize court will not only entertain suits for restitu- 
tion, and damages in cases of wrongful capture, and award 
damages therefor ; but it will also a llow damages for all personal 

'See The Santissima Trinidad (1822) 7 Wheat. 283- The Gran Para 

(1822) ibid. 471; The Santa Maria (1822) ibid. 490; The Arrogate Bar- 
celones (1822) ibid. 496; The Monte Allegre (1822) 'ibid ™ 520 I?Nerevda 

(1823) 8 Wheat. 108; The Fanny (1824) 9 Wheat. 658 ^ 
4 (D. C. 1916) 234 Fed. 389. 
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torts, and that upon a proper case laid before the court as a mere 
incident to the possession of the principal cause." 5 

Thus in The Siren, where a vessel, after capture and on her 
way to port for adjudication in charge of a prize crew, collided 
with a sloop and was condemned in the prize proceedings, it was 
held that the District Court sitting in prize had exclusive jurisdic- 
tion of the tort claim of the owners of the sloop against the pro- 
ceeds of sale of the condemned vessel. There is a dictum in the 
case, that if a marine tort is committed by a neutral ship in 
possession of a prize crew, and the vessel is restored, the tort 
claim would not in such event be the subject of consideration by 
the Prize Court. This dictum is, however, contrary to the decision 
in Le Caux v. Eden, 7 where it was held that an action at common 
law does not lie for false imprisonment for acts done in conse- 
quence of seizing a ship as prize, although the ship has been 
restored, and those in The Corsican Prince, 8 and The Iolo, where 
the Prize Court dealt with the question of freight on goods which 
had been restored. 

The fact of capture jure belli confers exclusive jurisdiction on 
the Prize Court. It is on this principle that it has been held in 
the United States that where a vessel was brought into port as 
prize, but, before the filing of a libel for condemnation, a mate- 
rialman filed a libel on the instance side of the District Court, 
that Court properly dismissed the libel for repairs for lack of 
jurisdiction. 10 

The first case in the present war to raise the issue of exclusive- 
ness of jurisdiction was The Corsican Prince. 1 * In that case a 
British vessel, laden with barley from Odessa, whence she sailed 
August 3, 1914, for Hamburg, was diverted to Liverpool, where her 

'Note on the Principles and Practice in Prize Causes (1817) 2 Wheat. 
Appendix, pp. 3-5. For the sake of brevity, the cases cited in the original 
text are here omitted. 

•(1868) 7 Wall. 152. 

'(1781) 2 Doug. 594, and cases cited therein. 

8 [1916] P. 195, 1 Trehern, British and Colonial Prize Cases, 178, 186. 

"[1916] P. 206, 1 Trehern, op. cit. 291, 301. 

"The Nassau (1866) 4 Wall. 634. Mr. Justice Davis said at p. 641: 
"The fact of capture determines the jurisdiction, and not the filing of a 
libel." For a discussion of the extent to which the Federal Courts' juris- 
diction in prize is distinct from their jurisdiction in other matters, see 
United States v. Weed (1866) 5 Wall. 62, and cases cited. 

a [1916] P. 195, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. 
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cargo was seized and sold as perishable, and the net proceeds 
deposited in the Prize Court. Two Russian banks claimed por- 
tions of the cargo as allied property, and the net proceeds of their 
cargo were ordered paid to them subject to any rights the ship- 
owner might have for freight. One of the banks then began 
suit in the King's Bench Division, claiming that it was entitled to 
the proceeds free of lien for freight. The shipowner thereupon 
issued a summons in the Prize Court against both banks to show 
cause why it should not be decided by the Prize Court that it was 
entitled to freight, expenses and demurrage out of the proceeds of 
the cargo. The question was whether the rights of shipowner 
and cargo owner could be determined in any court other than the 
Prize Court. It was held that as soon as a capture or seizure is 
made jure belli, the jurisdiction of the Prize Court attaches, and 
such jurisdiction is exclusive of all other courts and extends to 
all matters arising out of the capture or seizure. The jurisdiction 
of the Prize Court was exclusive on this claim for freight, 
although the cargo had been released without being brought 
before the court for adjudication. The Court pointed out the 
inconvenience that would follow if the Prize Court were to decide 
the question of prize or no prize according to the law of nations, 
and a court of common law were to decide other questions aris- 
ing out of the capture or seizure, such as claims for freight, 
demurrage or damages. The question of whether the shipowner 
in this case was entitled to freight was not dealt with in the opin- 
ion. A similar action was commenced in the King's Bench 
Division, after the institution of prize proceedings, in the case of 
The Iolo, 12 but was subsequently abandoned. 

The exclusiveness of the jurisdiction of the Prize Court was 
carried to its logical conclusion in the case of The St. Helena, 13 
where the Prize Court refused to consider as res judicata a deter- 
mination by the King's Bench Division that the shipowners were 
not entitled to any freight where the voyage from Tampa to 
Hamburg had been interrupted by the outbreak of war and the 
cargo had been discharged at an English port. The facts of this 
case are discussed infra in connection with the question of pro 
rata freight. 

The consistency of the foregoing decisions on the exclusive- 
ness of the Prize Court jurisdiction is theoretically weakened, 

"Supra. 

"(1915) 1 Trehern, oj>. cit. 618, in the Probate, Divorce and Admiralty 
Division of the High Court of Justice. 
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however, by the result in The Chateaubriand, 1 * where, after the 
seizure of enemy cargo on a French sailing ship, which had been 
obliged to accept salvage assistance from the Downs into the 
Thames, the salvors brought suit against the ship, cargo and 
freight on the instance side of the Admiralty Division, which 
fixed the salvage award, but directed that the judgment against 
the cargo should stand over until after the Prize Court proceed- 
ings, and the Prize Court in the subsequent prize proceedings 
recognized the civil award as fixing the amount of salvage to be 
awarded against the condemned cargo in the Prize Court. 

captor's obligation to pay freight. 

Prior to the Crimean War, in the absence of special treaty, 
both Great Britain and the United States captured and con- 
demned enemy cargo on neutral vessels, but in such cases the 
Prize Court allowed full freight to the neutral vessel if the cargo 
was not contraband. 15 The reason for this rule was that the neu- 
tral vessel "is ready and able to proceed to the completion of the 
voyage, and is only stopped by the incapacity of the cargo", 18 
that is, by the action of the captor. "Although the whole freight 
has not been earned by the completion of the voyage, yet, as the 
captor by his act of seizure has prevented its completion, his 
seizure shall operate to the same effect as an actual delivery of 
the goods to the consignee, and shall subject him to the payment 
of the full freight." 17 If the charter rate of freight was exorbi- 
tant, the Prize Court did not consider itself bound by that rate, 
but would award the fair or market rate. 18 

No freight, however, was allowed to a neutral vessel if her 
cargo was contraband, 10 or if she was engaged in the enemy's 
coasting or colonial trade. 20 Nor was freight allowed to a neu- 

"(1916) 2 Trehern, op cit. 69, in the Probate, Divorce and Admiralty 
Division of the High Court of Justice. 

"The Ship Societe (1815) 9 Cranch. 209; The Antonia Johanna (1816) 
1 Wheat. 159; The Hazard (1815) 9 Cranch. 205; The Bremen Flugge 
(1801) 4 C. Rob. 90; The Hoop (1799) 1 C. Rob. 196, 219, where cargo 
was condemned for trading with the enemy ; The Tobago (1804) 5 C. Rob. 
218, at p. 222. See 15 Columbia Law. Rev., 326. 

"The Fortuna (1809) Edw. 56, at p. 57. See also to the same effect 
The Prosper (1809) Edw. 72, at p. 76. 

"Lord Stowell in The Copenhagen (1799) 1 C. Rob. 289, at p. 291. 

"The Twilling Riget (1804) 5 C. Rob. 82. 

"The Mercurius (1799) 1 C. Rob. 288; The Commercen (1816) 1 
Wheat. 382. 

"The Emanuel (1799) 1 C. Rob. 296; The Minerva (1801) 3 C. Rob. 
229; The Atlas (1801 3 C. Rob. 299; The Immanuel (1799) 2 C. Rob. 186. 
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tral vessel, licensed to trade with the enemy, on that part of her 
cargo which was not included in the license. 21 

It frequently occurs, however, that certain articles are 
declared contraband after a neutral vessel, having them among her 
cargo, has sailed from a neutral port. The disposition of such 
contraband cargo under these circumstances is expressly pro- 
vided for in Article 43 of the Declaration of London as follows : 

"If a vessel is encountered at sea while unaware of the out- 
break of hostilities or of the declaration of contraband which 
applies to her cargo, the contraband cannot be condemned except 
on payment of compensation ; the vessel herself and the remainder 
of the cargo are not liable to condemnation or to the costs and 
expenses referred to in article 41. The same rule applies if the 
master, after becoming aware of the outbreak of hostilities, or of 
the declaration of contraband, has had no opportunity of dis- 
charging the contraband. 

"A vessel is deemed to be aware of the existence of a state of 
war, or of a declaration of contraband, if she left a neutral port 
subsequently to the notification to the Power to which such port 
belongs of the outbreak of hostilities, or of the declaration of 
contraband, provided such notification was made in sufficient time. 
A vessel is also deemed to be aware of the existence of a state 
of war if she left an enemy port after the outbreak of hos- 
tilities." 23 

The claim of the neutral vessel for freight in such case was 
adjudicated in The Katwyk?* On September 16, 1914, a Dutch 
vessel loaded a cargo of iron ore at a port in Spain, for delivery 
at Rotterdam, for inland transhipment to Krupp's at Essen. At 
the time of shipment the cargo was not contraband, but on Sep- 
tember 21, 1914, Great Britain by Order in Council added iron 
ore to the list of conditional contraband. The vessel was diverted 
to a British port by a British war ship, the cargo was condemned 
as conditional contraband destined for the enemy government, 
and the vessel was released. The neutral shipowner claimed 
freight. It was held that as the cargo was innocent when the 
ship sailed her owner was entitled to some freight, and a refer- 

"The Jonge Clara (1811) Edw. 371, 374. 

"In the Russo-Japanese War, the Japanese Prize Court at Sasebo 
reached the same result by releasing both ship and cargo in a case where 
a Norwegian vessel loaded a cargo of coal at Moji and sailed for Port 
Arthur, an enemy naval base, on February 6, 1904, the day war was de- 
clared, but in ignorance of that fact. The Hermes (1904) 2 Russian & 
Japanese Prize Cases, SO. 

a [1916] P. 177, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. 
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ence was ordered to determine the amount on the basis of the 
principles laid down in The Juno. 2 * 

In The Sofareren, 26 a somewhat similar case, where enemy 
owned cargo on a neutral vessel was declared contraband after the 
inception of the voyage, the argument was put forward that the 
prohibition of Article 43 of the Declaration of London against 
condemnation of contraband without compensation covered con- 
traband which was the property of an enemy as well as contra- 
band which was the property of a neutral. In the British Order 
in Council dated August 20, 1914, by which the provisions of the 
Declaration of London were declared adopted by Great Britain 
with certain modifications, Article 43 was not modified and the 
Court therefore considered itself bound by the provisions of that 
article. The Court pointed out, however, that the Declaration of 
Paris provisions, exempting from capture enemy cargo under a 
neutral flag, and neutral cargo under an enemy flag, contraband 
always excepted, were concessions to neutrals, and Article 43 of 
the Declaration of London was intended as a further concession 
to neutrals where their cargo had become contraband after sail- 
ing; it did not create a new exemption for enemy contraband. 

captor's right to freight. 
Where an enemy vessel is captured, the neutral cargo, other 
than contraband, must be released, but if the captor discharges 
that neutral cargo at some point other than its original destination, 
he is not entitled to any freight. The leading case on this point in 
the United States is The Ship Ann Green and Cargo/" in which 
Mr. Justice Story, sitting on circuit said: 27 

"The general rule undoubtedly is that the captors are not 
entitled to freight, unless the goods are carried to their original 
destination, within the intent of the contracting parties." 

Where, however, the captor carried cargo to its original destina- 
tion, he was awarded freight. 28 This question arose in The 
Roland. 29 In July, 1914, a German ship sailed from New Orleans 

"See, infra, p. 195. 

s (1915) 114 L. T. R. [n. s.] 46, 1 Trehern, op. cit. 589, in the Probate, 
Divorce and Admiralty Division of the High Court of Justice. The facts 
in this case are stated infra, p. 206. 

"(C.C. 1812) 1 Gall. 274. 

"At p. 292. 

"The Fortuna (1802) 4 C. Rob. 278. 

"(1915) 31 T. L. R. 357, 1 Trehern, op. cit. 188; in the Probate, Divorce 
and Admiralty Division of the High Court of Justice. 
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for German ports with a full cargo of tobacco and oak staves. 
On August 5 she was captured off the Scilly Isles, brought into 
Plymouth and condemned as lawful prize. In proceedings for 
condemnation of her cargo it was found that title to a certain 
portion of the cargo was in neutral shippers, and on this portion 
the Crown claimed a lien for freight. It was held that as the 
captor had not carried the cargo to its destination, he was not 
entitled to any freight, although the vessel had performed the 
greater part of the intended voyage. The law regards the captor 
as having stepped into the place of the owner of the captured 
property, subject to the contract obligation of that owner. The 
Crown's claim of lien was therefore denied, and the neutral cargo 
was released free from all claim for freight. 

In The Vrow Anna Catharina, 30 a vessel carrying a cargo of 
coffee from Batavia to Amsterdam was captured and taken into 
Liverpool and her cargo was there released. Lord Stowell in 
denying the captor's claim for any freight stated the rule as fol- 
lows : 31 

"The general rule is well known, being founded on very ancient 
principles of law, that whenever the captor brings the goods to 
the port of actual destination, he shall be entitled to the freight, 
on the ground that the contract has been fulfilled ; but that in all 
other cases freight shall not be due, although the ship may have 
performed a very large part of her intended voyage, and so large 
a portion as to raise at first sight an appearance of hardship and 
injustice in the refusal of freight, and to suggest a doubt whether 
it might not be a better rule to allow a porportion of freight pro 
rata itineris peracti. But I am very certain that such a rule, if 
fully considered, would be found to be productive of much practi- 
cal injustice, and would lead to endless litigation and uncertainty 
in the discussion of the particular circumstances that would be 
relied on in every case. The ancient rule of practice, therefore, 
is one to which the Court may be allowed to adhere with much 
rational bigotry." 

So in a case of recapture of a vessel bound from Quebec to 
Madeira, where because of damages sustained at sea the vessel 
was obliged to put in to Corunna and there leave her cargo, it 
was held that no freight was due. 32 

The same result would be reached even in a case where the 
neutral cargo owner might gain by having his cargo discharged 
in a port of the captor rather than at the originally intended des- 

"(1806) 6 C. Rob. 269. ~ 

a pp. 271, 272. 

"The Louisa (1813) 1 Dods. 317. 
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tination; for the question is considered solely on the ground of 
contract, and the court will not consider the argument that the 
cargo may have been benefited by discharge in the captor's country. 
This was clearly stated as the law in the case of The Fortuna in 
1809, 33 where Portuguese goods, destined to Portugal on a Spanish 
vessel, were released by the captor in a British port on condem- 
nation of the vessel. In denying the captor's claim for freight, 
Lord Stowell said : 34 

"Whether, as the cargoes were brought into the ports of this 
country, the parties may have thought proper to dispose of them 
here is a matter into which the Court will not enquire, because it 
lays aside all considerations of more or less advantage arising" to 
the property from the change of destination; that is merely an 
accidental circumstance, which has no connection with the prin- 
ciple upon which freight is given. It may happen that cargoes 
are sometimes brought to a more beneficial market in consequence 
of capture, but the Court will not institute an inquiry into such 
a fact, laborious in its process and uncertain in its result, when 
the only question is whether the contract of affreightment has 
been fulfilled or not." 35 

In a few reported cases, however, substantial performance of 
the contract of carriage was found under the peculiar facts, and 
full freight allowed to the captor. 

Thus in The Ship Ann Green and Cargo, 36 a case of a British 
ship on a voyage from Jamaica to Quebec, captured and brought 
into Boston, a small consignment of the cargo was found to be 
American property. It appeared that the shippers would have 
shipped the property directly to the United States if they could 
have done so and that they had shipped the goods to Quebec for 
sale there, the proceeds to be remitted to New York. On these 
facts the Court held that the captor in bringing the cargo to Boston 
had virtually carried out the original intention of the contracting 
parties, and therefore allowed full bill of lading freight, holding 
that in a commercial view Boston and New York should from 
their proximity be considered as the same. Mr. Justice Story 
said : 3T 

"For myself, I have no hesitation to declare, that independent 
of all authority, where the proceeds of the goods were ultimately 
intended for this country, and they have been saved from the 

33 Edw. 56. ' 

M At p. 58. 

^See to the same effect, Lord Stowell, in The Diana (1803) 5 C. Rob. 69. 

M (C.C. 1812) 1 Gall. 274. 

3, At pp. 294, 295. 
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grasp of the enemy by the capture, I shall allow a full and com- 
plete freight. It is in vain to shut our eyes against the real bene- 
fit conferred on the claimants." 

Likewise in The Diana, 38 it appeared that British cargo on a 
Dutch vessel, brought into England, had been shipped (apparently 
from a Dutch Colony) to Holland ; the cargo claimants would have 
shipped their goods to England, but were prevented from doing 
so by the Dutch Colonial Trade laws, and intended to have either 
the goods themselves or their proceeds remitted to England. 
Under these circumstances Lord Stowell held that the intention 
of the cargo owners had been very definitely fulfilled and allowed 
freight. 

So also in The Vrouw Henrietta?* where British cargo was 
landed at Plymouth instead of at London, as called for in the 
tontract of carriage, the Court held there was substantial perform- 
ance of the contract and imposed freight. 

RIGHT TO FREIGHT WHERE VESSEL IS NOT CAPTURED BUT DIVERTED 
TO A PORT IN THE CAPTOR'S COUNTRY. 

The cases thus far discussed have been those in which the 
captor has seized enemy cargo or contraband on a neutral vessel, 
or has captured an enemy vessel carrying neutral cargo. The 
majority of cases, however, in the British Prize Courts in the 
present war involving claims of freight have been where British 
or allied vessels, bound to enemy ports or carrying enemy or 
neutral cargo on the outbreak of war, were diverted to British 
ports where they discharged their cargoes and abandoned their 
voyages. In these cases the Prize Courts have applied a different 
principle from that requiring strict or substantial performance of 
the contract of carriage as a condition to the earning of any freight. 
The first of such cases was The Roumanian*" In that case a cargo 
of oil, German property, was on a voyage from Port Arthur, 
Texas, to Hamburg, in a British vessel at the outbreak of war. 
Freight was payable on delivery. When the vessel reached the 
English Channel on August 14, 1914, her master received instruc- 
tions to proceed to a British port. The oil was seized and con- 



a (1803) S C. Rob. 67. 

"(1803) 1 English Prize Cases, 427, note. 

"[1915] P. 26, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. 
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demned. The Crown, without admitting liability for freight, con- 
sented to an allowance to the steamship of pro rata freight. 

In the next case, however, The Juno* 1 the claim for freight 
was contested. Certain cargo, enemy property, and destined for 
points in Germany, was loaded on a British vessel at Bristol July 
28, 1914, for carriage via Amsterdam. The vessel called at 
Swansea for additional cargo, and the cargo in question was there 
seized after outbreak of the war. Although by the bills of lading 
freight became due on shipment, it was not prepaid. The ship- 
owners claimed full freight because it became due on shipment. 
The Crown claimed that no freight was due because the non- 
completion of the voyage was due to its having become unlawful, 
not to the seizure of the cargo. The Court pointed out that this 
was a case primae impressionis. It distinguished the case from 
that of seizure of enemy cargo on a neutral vessel (under the law 
prior to the Crimean War) where full freight was paid to the 
neutral vessel on the ground that the captor had prevented the 
vessel from completing the carriage; here the completion of the 
carriage had become unlawful for the vessel itself, regardless of 
any action by the captor. Sir Samuel Evans, basing his decision 
on the equitable jurisdiction of a Prize Court, held the shipowner 
entitled to some freight, and formulated the rule for ascertaining 
the amount of freight payable to a British vessel which is unable 
to carry cargo to destination because the cargo is enemy property 
and such carriage would amount to a trading with the enemy on 
the part of the vessel owners, as follows : 42 

"It would not be right, however, in my opinion to withhold 
from the shipowners all the freight on account of the 'incapacity 
of the ship' where the shipment took place before war and the 
voyage was partly accomplished. 'What, then, ought to be the 
rule? * * * 

"In the present case, where only a comparatively small part 
of the voyage was made, I think the whole freight ought not to 
be allowed. * * * 

"Such a sum is to be allowed for freight as is fair and rea- 
sonable in all the circumstances, regard being had to the rate of 
freight originally agreed (although this is not necessarily con- 
clusive in all cases), to the extent to which the voyage has been 
made, to the labour and cost expended, or any special charges 
incurred in respect of the cargo seized before its seizure and 
unlivery, and to the benefit accruing to the cargo from the carriage 

"[1916] P. 169, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice, 
"pp. 174, 175. 
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on the voyage up to the seizure and unlivery; but no sum is to 
be allowed in respect of any inconveniences or delay attributable 
to the state of war, or to the consequent detention and seizure." 

In The Tredegar Hall, 43 a British vessel, before war, loaded a 
cargo of maize at River Plate ports for Hamburg and Emden, and 
on arriving off the English coast was diverted to a British port. 
The vessel put in at Weymouth, whence she was ordered by the 
Admiralty to Portland Harbor, whence she was again ordered to 
proceed to Avonmouth and from there to Cork. There she dis- 
charged her cargo, which was seized and condemned. The 
Admiralty did not raise the question of the amount of freight, 
but paid the shipowner full chartered freight. The shipowner 
then claimed additional freight for the carriage from Weymouth 
to Cork and demurrage for detention at Weymouth and Portland, 
or in the alternative, the excess of the cost of discharging at Cork 
instead of at Hamburg and Emden. The court reaffirmed the 
holding of The Juno, that 

"No sum ought to be allowed to British shipowners in respect 
of any delay or inconvenience which might occur to a ship as the 
result of her diversion or detention for the purpose of seizure, 
and making the unlivery of confiscable enemy cargo * * *. 
It is a loss, if it be a loss, to the shipowners as a result of the war, 
and for which, unfortunately, they cannot have any compensa- 
tion."" 

With respect to the alternative claim for extra expenses in dis- 
charging at Cork, the Court said : 45 

"These losses are losses which the shipowner sustains by rea- 
son of the war, and which he is not entitled to have brought into 
account at all in the estimation of the freight." 

Likewise in The Manningtry, 48 where, before war, a British 
vessel, under charter to a German company, sailed from Australia 
with cargo for Antwerp, and was diverted to a British port, where 
her cargo was seized and condemned as enemy property, a refer- 
ence was ordered to determine the amount of freight payable to 
the shipowner out of the proceeds of the condemned cargo. 

"[1916] P. 217, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. 

"p. 219. 

"p. 220. 

"[1916] P. 329, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. 
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In The Iolo* 7 the principle of The Juno was extended to apply 
to a case where cargo was not condemned as enemy property, but 
was restored as the property of an ally, discharged at a port short 
of the originally intended enemy destination. A British vessel 
sailed from the port of Nicolaieff, Russia, before the outbreak of 
war, bound for Hamburg. As the vessel passed Gibraltar her 
owners, under instructions of the Admiralty, ordered her to pro- 
ceed to a British port. On arrival in England her cargo was seized 
and sold and the proceeds paid into the Prize Court. A Russian 
bank claimed the proceeds of the consignment in question free 
from lien for freight. It is manifest that the contract of the 
British vessel to carry the cargo to Germany became void on the 
outbreak of war, 48 and the contract did not provide for an alterna- 
tive performance as in The Teutonia. 49 The Court held that the 
shipowner was entitled to be paid out of the proceeds some freight 
less than full freight, and a reference was ordered to determine 
the amount in accordance with the principles laid down in The 
Juno. It should be noted that in this case the cargo, being Russian, 
was under the same disability to proceed to Hamburg, the original 
destination, as was the British carrying vessel. 

The decisions in The Juno and The Iolo were based on the 
reasoning of Lord Stowell in The Friends, 60 decided in 1810. In 
that case a British vessel, chartered for a voyage from Campeachy 
to Lisbon, was warned off by the blockading squadron on her 
arrival at the entrance of the Tagus. After continuing with the 
blockading fleet for some days, she was blown out to sea, where 
she was captured by a Spanish privateer and was soon afterwards 
recaptured by a British cruiser and carried to Madeira, where 
both ship and cargo were sold by the re-captors for salvage. The 
question raised was whether any freight was due from the cargo. 
Lord Stowell said: 51 

"This court sits no more than the courts of common law do to 
make contracts between parties; but as a court exercising an 

"[1916] P. 206, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. 

"See Arnhold, Karbergfe Co. v. Blythe, Green, Jourdain & Co. [1915] 
2 K. B. 379; Esposito v. Bowden (1857) 7 E. & B. 763; Sanday & Co. v. 
British & Foreign Marine Ins. Co. Ltd. [1916] A. C. 650; The William 
Bagaley (1866) 5 Wall. 377, 405; Hanger v. Abbott (1867) 6 Wall. 532, 
535 and cases there cited. 

"(1872) L. R. 4 P. C. 171. 

"Edw. 246. 

"At pp. 247, 248. 
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equitable jurisdiction, it considers itself bound to provide as well 
as it can for that relation of interests which has unexpectedly 
taken place under a state of facts out of the contemplation of the 
contracting parties in the course of the transaction." 

He held that if the incapacity of completing the voyage could 
be exclusively attributed to either the ship or cargo the loss should 
rest accordingly, but that under the circumstances in that case, 
both ship and cargo having been equally affected by the blockade, 
the loss arose from the common incapacity of both ship and cargo 
to proceed to destination. He therefore considered it equitable 
that freight should be divided and decreed that half freight should 
be paid by the cargo. However equitable this conclusion may 
seem, it is contrary to cases, not of prize, in both Great Britain 
and the United States, which hold that failure to deliver because 
of blockade, forfeits the vessel's right to freight. 62 

In The St. Helena,* 3 however, the only disability to proceed was 
that of the vessel, yet pro rata freight was imposed on neutral 
cargo not carried to destination. In July, 1914, a British vessel 
loaded at Tampa, Florida, a part cargo of phosphate rock for 
Hamburg, freight payable on delivery. On arriving off the Lizard, 
August 3, 1914, the vessel was diverted to a British port, and the 
cargo was seized as prize. Before the condemnation proceedings 
were heard in the Prize Court, the British Government released the 
phosphate rock, as neutral property, subject to the shipowner's lien 
for freight. The owners of the phosphate rock thereupon 
deposited, under protest, the amount of freight and received their 
cargo. The shipowners then brought action in the King's Bench 
Division for a judgment that they were entitled to the entire 
deposit, or such portion as might be determined to be pro rata 
itineris. In that action at common law, based on the bill of lading 
contract, reported as St. Enoch Shipping Co. v. Phosphate Mining 
Co.** the King's Bench Division held that as the vessel had not 
performed the voyage contracted for, her owners were not entitled 
to full freight, and as there had been no agreement by the cargo 
owners to accept delivery at a British port, the shipowners were 
not entitled to freight pro rata itineris. The shipowners then 
moved in the Prize Court for a decree for pro rata freight, and the 

"See cases cited in The Harriman (1869) 9 Wall. 161. The decision in 
The Friends is questioned by Mr. Justice Story in The Ship Nathaniel 
Hooper (C.C. 1839) 3 Sumner, 542. 

"(1915) 1 Trehern, of. cit. 618, in the Probate, Divorce and Admiralty 
Division of the High Court of Justice. 
"[1916] 2 K. B. 624. 
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cargo owners pleaded res judicata. The Prize Court, however, 
held that the action in the King's Bench Division, being on the 
contract, did not raise the same question as the motion in the 
prize proceedings ; that the King's Bench Division, being bound by 
municipal law, could not act on the equitable principles of a Prize 
Court; that the application in the Prize Court raised a new ques- 
tion which was not res judicata ; and ordered a reference to deter- 
mine the amount of freight. 

In so far as the Prize Court held it had jurisdiction to hear 
the application for freight, its decision cannot be questioned; it 
may even be conceded that once the cargo was seized, the King's 
Bench Division was without jurisdiction to pass on the question of 
freight, even within its restricted field of municipal law. But in 
so far as the Prize Court laid down the principle that where- a 
vessel fails to perform the voyage contracted for in the bill of 
lading through some cause other than the fault of the cargo, or 
in the absence of the cargo owner's agreement to accept delivery at 
an intermediate port, she is entitled to some freight, its position 
seems open to serious question. 

It may be equitable for a captor who has seized enemy cargo 
on a vessel of its own nationality, as in The Roumanian, The Juno, 
and The Manningtry, or who has seized cargo which has become 
contraband since sailing on a neutral vessel, as in The Katwyk, to 
allow to the carrying vessel some sum out of the proceeds of the 
condemned cargo in lieu of freight. By the universally conceded 
principle of international law the captor of cargo steps into the 
place of the original cargo owner, and the matter then is solely 
between the vessel and the captor. But in a situation such as The 
St. Helena, the shipowner and cargo owner are not changed, and 
the court of the captor has stepped in between these two parties 
and has imposed an obligation which is inconsistent with their 
contract. If the cargo owner agrees to accept delivery of his 
cargo at a place other than the original destination, then he has 
made a new contract with the carrying vessel, with the implied 
promise to pay freight pro rata itineris, an obligation which is well 
known in maritime law. Acceptance of his cargo at a port short 
of destination through necessity, however, is not a voluntary agree- 
ment to take delivery at such port, and in such case the vessel is 
not entitled even to pro rata freight, either at law or in 
admiralty. 55 Nor does the equitable power of a Prize Court seem 

"The Ship Nathaniel Hooper (C.C. 1839) 3 Sumner, 542; The Joseph 
Farwell (D. C. 1887) 31 Fed. 844; Caze v. Baltimore Ins. Co. (1813) 7 
Cranch. 358; Hunter v. Prinsep (1808) 10 East 378. 
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satisfactory ground for the principle enunciated in The St. Helena. 
Admiralty Courts have, equally with Prize Courts, claimed to act 
on equitable principles, but the Admiralty Courts have not 
departed from the rule that freight is not payable unless the 
vessel has carried the cargo to destination, — or unless the cargo 
owner has agreed to take delivery at a point short of destination, — 
no matter what the hardship may be on the vessel. 86 

Nor can it be said that the vessel has contributed something 
for the benefit of the cargo, as in general average. It may happen 
that the cargo will command a higher market in the captor's 
country than it would have in the country to which it was destined 
or than the contract price at which it would have been sold at 
the original destination, so that the owner would not actually 
sustain a loss from the change in point of discharge, but it is 
believed that such would be the case in the minority of instances. 
It is difficult to see why a distinction should be drawn between 
the failure of a captured enemy vessel to carry to destination 
and the failure of an innocent vessel to carry to destination ; in the 
first case it is well settled that the cargo owner does not pay 
any freight, yet in the second case it has been held that the 
innocent cargo owner must pay pro rata freight. 

A somewhat similar case arose, and a similar result was 
reached in the United States in 1816 in The Antonia Johanna." 
In that case a Russian (neutral) ship was chartered to a British 
firm at a lump sum freight for a voyage from London to St. 
Michaels, thence to Fayal, thence to any port on the Baltic and 
return to London. On the voyage from London to St. Michaels 
the ship was captured by an American privateer and brought 
into Wilmington, N. C, where ship and cargo were libeled as 
prize. The ship and part of the cargo were restored and the 
entire lump sum freight was decreed by the District Court to be 
paid to the master and charged exclusively on proceeds of the 
condemned cargo. This decree was affirmed by the Circuit Court. 
On appeal to the Supreme Court the captor claimed that full 
freight was not due to the ship, as the voyage from London 
to St. Michaels was only part of the chartered voyage, and 
further, that in any event freight should not have been charged 
exclusively on the condemned cargo. Mr. Justice Story held 
that as the captor had acquiesced in the court below in the amount 

^The Harriman (1869) 9 Wall. 161, and cases cited; The Isabella Ja- 
cobina (1801) 4 C. Rob. 77. 
5, (1816) 1 Wheat. 159. 
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of freight awarded, he could not now claim that only pro rata 
freight was due, "a question which would otherwise have deserved 
grave consideration"; but as to the captor's other contention, 
the court held that the freight should be apportioned between 
the condemned cargo and the restored cargo. Yet in The Schooner 
Lively and Cargo," 7 '' where both ship and cargo were ordered re- 
stored, Mr. Justice Story held that freight was not an item of 
damages against the captors, although the capture was without 
probable cause, because the ship was left in a situation where she 
could have completed the voyage and earned her freight; but that 
if the cargo had been discharged, freight would be a proper item 
of damage against the captors. 

There is also ancient English authority for the decision in 
The St. Helena. The question arose in the British Prize Court 
as early as 1800 in The Racehorse. 69 In that case a British 
vessel chartered to go from Liverpool in ballast to Lisbon and 
bring back a cargo to Dublin, was captured on the return voyage 
by a French privateer off Falmouth and was afterwards recaptured 
and brought to Falmouth, where the cargo was discharged. The 
ship was restored on July 2. Claim for the cargo was first made 
on July 17 and after litigation it was restored November 16. 
No demand was made on the ship's agent that the cargo should 
be carried to destination. The Court held that the ship having 
been restored was not obliged to await the result of the cargo 
prize proceedings, beyond a reasonable time, and though the ship 
had acted as though the contract of carriage had been totally 
dissolved, the Court awarded full freight. 

The fact that no demand was made of the vessel for the 
oncarriage of the cargo to destination cannot, however, be con- 
sidered as the basis of the decision in the foregoing case. For 
the same result was reached in The Martha,™ which was also 
a decision by Lord Stowell, where there was a demand and no 
delay to the vessel. In that case an American vessel bound to 
Amsterdam was captured in the English Channel in December 
1800 and brought into an English port. The ship was restored 
on January 10, 1801. On January 15 an order was made for 
discharge of her cargo and on the following day one consign- 
ment of cargo was restored, but had to be discharged in order to 

""(C.C. 1812) 1 Gall. 315. 

"3 C. Rob. 101. 

"(1801) 3 C. Rob. 106, n. 
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reach cargo below it. The claimant of the consignment in ques- 
tion demanded of the master of the vessel that he carry it to the 
original destination, at the same time offering to pay the expense 
of reshipment. Lord Stowell on the authority of an earlier 
similar case, The Hamilton, 60 held that the master was entitled 
to full freight and was not under the obligation of carrying the 
cargo to its destination. On similar facts full freight was awarded 
in The Hoffniing.* 1 

The decisions in The St. Helena and in The Antonia Johanna, 
in so far as they impose freight on restored cargo not carried to 
destination, seem, in spite of their great authority, wrong. In 
prize law "capture is equivalent to delivery" in the sense that if 
the captor seizes cargo and prevents its carriage to destination 
he must pay the freight which would have been earned on delivery. 
But where cargo is restored to its owner in a country other than 
its intended destination it seems both illogical and inequitable to 
call such a situation delivery or exact any freight from the 
innocent cargo owner. It is admitted that during war neutrals 
must suffer inconvenience and even loss, which in cases similar 
to the two under discussion consists in having their cargo dis- 
charged in a country to which they did not intend to ship it. It 
is difficult to justify a doctrine which adds to such inconvenience, 
and often loss, the exaction of even pro rata freight. Bills of 
lading almost always contain the exception of restraints of princes, 
rulers and peoples, so that the ship could not be held liable in 
such cases for failure to deliver cargo at destination; but the 
result of these two cases is to make restraint of princes not merely 
a shield but a sword. 

The just and logical view seems to be found in the early case 
of The Copenhagen. 02 There a neutral vessel, with cargo from 
Smyrna, put into a British port on account of stress of weather 
for repairs and was seized, together with her cargo. The cargo 
was restored, and sometime later the ship also was restored. 
Part of the cargo was transhipped by the master in other vessels 
for the original destination, and part sent to London. On petition 
of the shipowners for freight, the Court allowed pro rata freight 
to The Copenhagen and to the oncarrying vessels. This would 

°°(1793) Rodman. 

"(ISOS) 6 C. Rob. 251. The decisions in The Racehorse, The Martha 
and The Hoffnung are questioned in The Ship Nathatniel Hooper (C.C. 
1839) 3 Sumner, 542. 

"(1799) 1 C. Rob. 289. 
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seem entirely right as to the goods which were carried to their 
original destination. That this was the extent of the decision 
seems clear from Lord Stowell's remark: 83 

"But if ship and cargo being both neutral are restored, the 
consequence is only that the ship must proceed on and complete 
her voyage before she can demand her freight." 

A situation unique in its facts, involving the right to freight 
as between neutral ship and neutral cargo, and emphasizing the 
ship's right to freight when she has fully performed the con- 
tract of carriage made with the shipper, arose in The Fanny."* 
A privateer, fitted out at Baltimore for attacks on Spanish and 
Portuguese commerce in breach of the neutrality of the United 
States, captured a Portuguese ship and cargo, including certain 
hides. These were sent by the captors to St. Thomas and there 
sold to the American Consul, who claimed to be a bona fide 
purchaser without notice, and who shipped them in The Fanny 
to Baltimore, where they were libeled in prize by the Portuguese 
Consul General on behalf of the original owners. The hides were 
released on stipulation for value. The shipowners petitioned for 
freight. The Supreme Court held the original owners were 
entitled to the appraised value of their hides, but, in sending the 
case back to the Circuit Court, decreed that if the freight had not 
been prepaid, it should be deducted in making restoration to the 
owners. 

Two cases have arisen, presenting a situation where cargo on 
British vessels having been diverted to Great Britain, claimants 
in Great Britain paid the freight thereon, claiming the property, 
which was eventually condemned as enemy property. In The 
Manningtry,"* a consignment of zinc was shipped before war 
from Australia in a British vessel, under charter to a German 
company, for Antwerp. War broke out while the vessel was on 
the voyage and she was diverted to a British port, where her 
cargo was seized as prize. A British bank, pledgee of the zinc 
through advances on the bills of lading, which it held, paid the 
freight to the shipowner believing it was entitled to the con- 
signment, and in ignorance that the cargo had been seized as 

"At p. 292. 

"(1824) 9 Wheat. 658. 

""[1916] P. 329, in the Probate, Divorce and Admiralty Division of the 
High Court of Justice. 
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prize. 69 The cargo was condemned as enemy property. The 
bank thereupon claimed refund of the freight out of the pro- 
ceeds. The Court found that the payment of freight to the ship- 
owner had been made bona fide and in ignorance of the fact that 
the cargo had already been seized, and allowed the claim. The 
pledgee of another consignment on the same vessel who had paid 
freight to the shipowner claimed the release of its consignment 
and after condemnation the Court refused to grant a refund of 
freight to this pledgee on the ground that it had paid the freight 
with full knowledge of the seizure and solely to fortify its claim 
to the goods themselves. 97 

In The Bilbster, ts the facts were similar except that the British 
claimant of enemy cargo had not made advances on the credit of 
the cargo. The Court found that the claimant had no title of 
any kind to the goods, but had paid the freight on account of 
the German owner in an attempt to save the goods for the enemy 
owner from condemnation. The claim for refund of freight was 
necessarily denied. 

A curious chain of circumstances resulted in one case, The 
Anastassios Koroneos,"" in a British Prize Court condemning 
enemy cargo received from a neutral vessel and paying freight 
thereon. Certain goods, the property of Turkish merchants at 
Antioch, were shipped July 24, 1914, at Alexandretta, on a German 
vessel, for carriage to Malta, there to be sold by agents of the 
Turkish owners. Freight was payable on delivery at Malta. On 
the outbreak of war between Great Britain and Germany, the 
German vessel sought refuge in Syra to avoid capture, but the 
goods being then neutral property, the German Steamship Com- 
pany arranged to tranship them by The National Steam Naviga- 
tion Company, a Greek line, to Piraeus, where they were put on 
board the Greek steamship Anastassios Koroneos, and that vessel 
brought them to Malta, where they arrived January 26, 1915. 
Great Britain declared war on Turkey November S, 1914. On 
arrival at Malta the goods were voluntarily handed over to the 
British Collector of Customs, being discharged on lighters. Prom 
the lighters they were landed, but were detained by the Govern- 

M For a discussion of the rights of a pledgee of enemy cargo see IS 
Columbia Law Rev. pp. 581 et. seq. 

"A reference was ordered to determine the amount of freight on the 
entire cargo still due to the shipowner on the principles of The Juno. 

"[1916] P. 345 n., in the Probate, Divorce and Admiralty Division of 
the High Court of Justice. 

ra (1915) 1 Trehern, op. cit. 519, in H. M. Commercial Court for Malta. 
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ment pending determination as to whether or not they were enemy 
property, and during that investigation they were considered to be 
goods afloat. They were seized as prize and condemned as enemy 
property captured afloat (constructively on the lighters and after 
passing from the neutral vessel) in a British port. 70 The Court 
allowed to the National Steam Navigation Company freight from 
Syra to Piraeus, expenses at those two ports and freight from 
Piraeus to Malta. It necessarily disallowed freight charges for 
the carriage from Alexandretta to Syra, paid by the Greek line 
to the German vessel to obtain release of the cargo at Syra, and 
a claim for insurance premium paid to a German company. 

If a vessel is guilty of continuing trade with the enemy after 
outbreak of war, she not only forfeits all right to freight but 
is liable to condemnation. 71 In The Parchim, 72 by a contract 
made before the war between German merchants of Hamburg 
as sellers and a Dutch Company of Holland as buyers, a cargo of 
nitrate of soda was loaded at a port in Chili on a Russian sailing 
ship which had been chartered by the sellers of the cargo in 
May 1914. The bills of lading, dated August 6, 1914, called for 
delivery at Delfzyl, Holland. Loading began in July but was 
not completed until after the outbreak of war and the ship sailed 
on August 29, 1914. She put in at Plymouth, where the cargo 
was seized. Under the terms of the contract of sale title to the 
cargo had not passed to the neutral buyers and it was therefore 
condemned as enemy property. The Russian ship owners claimed 
freight. It was held that on the outbreak of war between Russia 
and Germany the charter party became void and the Russian ship 
had therefore been guilty of trading with the enemy in continuing 
to load after August 1, 1914; that on the entrance of Great Britain 
into the war as an ally of Russia on August 4, 1914, the Russian 
ship had been guilty of trading with the common enemy of the 

"For a somewhat similar treatment as "cargo" of goods discharged 
from a vessel and stored under the control of the Customs House or port 
authorities, see The Roumanian [1915] P. 26, affirmed [1916] 1 A. C. 124; 
The Achaia No. 2 (1915), 1 Trehern, op. cit. 635; The Schlesien [1916] P. 
225; The Eden Hall [1916] P. 78; and Ten Bales of Silk at Port Said 
(1916) 2 Trehern, op. cit. 247. As to the right of a Prize Court to fol- 
low prize even after being landed, see The Two Friends (1799) 1 C. Rob. 
271, a case of salvage for recapture from the enemy. The jurisdiction 
of a Prize Court does not attach, however, to cargo which has been deliv- 
ered, either in civil bailment or by sale, before seizure. The Ooster Eems 
(1784) 1 C. Rob. 284 n., The Charlotte (1808) 6 C. Rob. 386 n. 

"The Odin (1799) 1 C. Rob. 248; The Venus (1803) 4 C. Rob. 355; 
see also, The Hoop (1799) 1 C. Rob. 196. 

"(1915) 1 Trehern, op. cit. 57?, in the Probate, Divorce and Admiralty 
Division of the High Court of Justice. 
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Allies, and was therefore subject to confiscation by a British Prize 
Court. The Crown did not press for-confiscation of the ship, but 
very properly denied the owner's claim for freight. 73 

In the Civil War, a ship owned by loyal citizens found herself, 
on the declaration of war, at New Orleans, loaded with cargo 
owned in part by loyal citizens and in part by citizens of the 
Seceding States, and shipped for carriage to New York. She im- 
mediately withdrew and made the voyage to New York, where 
ship and cargo were seized. The ship and loyal cargo were re- 
stored, the enemy cargo was condemned. The court held that the 
owners' action was proper in withdrawing their ship from the 
enemy's port, and was not intended as a continuation of trade with 
the enemy; but it denied the master's petition for freight on the 
condemned enemy cargo. 73 ' 

HEN FOR CARGO'S SHARE OF SALVAGE AND GENERAL AVERAGE. 

In conclusion it may be pointed out that just as the Prize 
Court recognizes the maritime lien against cargo for freight, so 
it recognizes the maritime lien against cargo for salvage and gen- 
eral average. The lien for cargo's share of salvage was recognized 
and allowed by the Prize Court in The Chateaubriand,''* the facts 
of which have already been stated. 76 The question of ship's lien 
against cargo for general average charges was raised in The 
SofarerenJ" In that case a Norwegian sailing vessel, chartered 
to a German company, loaded a cargo of chrome ore in New 
Caledonia and sailed in June 1914 for Rotterdam. Under the 
terms of the contract of sale the cargo became German property 
on shipment. On September 6, the vessel put into Pernambuco 
on account of damage sustained by bad weather, and her master 
there first learned of the war, and there received cable instruc- 
tions to proceed to Gothenburg instead of Rotterdam. By British 
Order in Council dated October 29, 1914, chrome ore was declared 
absolute contraband. On November 2, 1914, the vessel was taken 

"For a case in which the British Prize Court condemned cargo of 
French citizens for trading with the common enemy, see The Panariellos 
(1915) 84 L. J. Probate, 140; 1 Trehern, op. cit. 195; affirmed (1916) 2 id. 
47. See also, The Neptunus (1807) 6 C. Rob. 403. 

""The Schooner Hannah M. Johnson and Cargo (D. C. 1862) Blatch 
P. C. 160. 

"(1916) 2 Trehern, op. cit. 69, in the Probate, Divorce and Admiralty 
Division of the High Court of Justice. 

n Supra, p. 189. 

"(1915) 114 L. T. R. [n. s.] 46, 1 Trehern, op. cit. 589, in the Probate 
Divorce and Admiralty Division of the High Court of Justice. 
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at sea by British naval vessels and sent into a British port, where 
the cargo was condemned as contraband of war and sold. The 
neutral ship owners claimed freight and the cargo's proportion of 
general average. The Crown consented to a reference to deter- 
mine freight in accordance with the principles laid down in 
The Juno. In ordering a reference to determine whether there 
had been a case of general average, Sir Samuel Evans said: 77 

"On principle it appears to me to be right that where a claim 
of general average by the ship against the cargo exists before the 
cargo is captured the captors take cum onere of the cargo's con- 
tribution to the general average loss." 

RussELt T. Mount. 

New York City. 

"At p. 60S. 



